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Abstract: The Administrative Framework for Regulating Plea Dealing in India is provided by the Criminal
Procedure Code, 1973. The enormous backlog of criminal cases and the growing number of prisoners being
held on preliminary charges have both caused problems for the Indian criminal justice system. The slow,
uncomfortable, and expensive preliminary technique typically results in an excessive delay in dismissing the
criminal proceedings. In order to address the aforementioned issues, the criminal code was modified in 2005
to incorporate plea bargaining as a productive ADR strategy in India. This study aims to describe the
development of plea bargaining in India's legal system as well as how it is applied in the criminal courts. In
England, a guilty plea almost always results in a conviction. Innocent defendants may feel pressured to enter
guilty pleas because the criminal court system provides strong incentives for them to do so. As a result, it’s
very much essential that the system of criminal justice has a robust appeals procedure designed to discover
and overturn wrongful convictions following a plea of guilty... This research paper contends that,
regrettably, it is improbable that this will occur given the present appeal mechanism and the Court of
Appeal’s attitude toward guilty pleas. Furthermore, it is claimed that the inability to address the possibility
of erroneous conviction through a guilty plea is a contributing element in the contradiction and lack of
clarity in the meaning set down to the guilty plea at different instances within the criminal justice process.
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INTRODUCTION

“As late as the eighteenth century, ordinary jury trial at
common law was a judge-dominated, lawyer-free procedure
conducted so rapidly that plea bargaining was unnecessary.
Thereafter, the rise of adversary procedure and the law of
evidence injected vast complexity into jury trial and made it
unworkable as a routine dispositive procedure. A variety of
factors, some quite fortuitous, inclined nineteenth century
common law procedure to channel the mounting caseload
into non-trial plea bargaining procedure rather than to refine
its trial procedure as contemporary Continental legal
systems was doing.”

Plea negotiations are fundamentally based on the Latin
phrase "Nolo Contendere," which literally translates as "I do
not desire to contend." According to Martin (2003), "Plea
bargaining is a pre-trial negotiation or agreement between the
prosecution and defence by which the accused changes his
plea from not guilty to guilty in exchange for an offer by the
prosecution or when the judge has informally let it be known
that he will minimise the sentence if accused pleads guilty."
When the prosecution proposes to drop a more serious charge
against the defendant in exchange for a guilty plea to a lesser
charge, this is an example of a plea bargain.

According to Feeley (1982), plea bargaining represents a
clear departure from the adversarial process and is actually a
form of "bureaucratic justice" in which the prosecutor and the
defence are jointly obligated to pursue organisational
convenience, financial self-interest, and the need to keep the
legal system functioning at the expense of their moral
obligations to seek the truth and ensure justice.
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The accused person's plea is a major consideration. The
defendant, or someone on his or her behalf, makes a formal
declaration to the court in response to the accusation (Martin,
2003). Either a horizontal or a vertical plea is possible.
Vertical deal pleas are based on whether or not the allegations
are less severe, while horizontal deal pleas are based on the
number of charges.

Every time a plea bargain is reached, it must be agreed upon
what facts support the guilty verdict (Palermo et al, 1998).
Plea negotiations can take the following forms: | explicit
bargaining, where the prosecutor makes a specific sentence
recommendation and the judge indicates the sentence he has
in mind to impose; (ii) implicit bargaining, where the accused
enters a guilty plea while taking into account the possibility
of sentence reductions; and (iii) negotiated diversion, where
the judge issues warnings or reprimands in exchange for
some form of restitution.

More specifically, a plea deal are following types:

Fact bargaining, where an agreement is reached for the
selective layout of facts in exchange for a guilty plea, and
charge bargaining, where one or more charges are dropped in
exchange for a guilty plea to one of the charges, are both
examples of this. Another version is when the offender, for
instance, consents to a punishment while denying guilt or
when consenting to a punishment while maintaining
innocence.

Today's felony justice system's raw facts are no longer a
secret to anyone. The length of the proceedings harasses the
accused, the victims, and the witnesses many times. Different
tactics and methods have been employed in different
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jurisdictions to lighten the load of trials, assure swift
resolution of cases, and reduce party harassmentin an effort
to alleviate the problems of overcrowded prisons,
overwhelmed courts, and unusually long waiting times, plea
bargaining has been made available.

A plea bargain will start with a prompt or trigger from either
side indicating that it is ready to have a conversation and
come to an understanding over pleas and charges. A proposal
to admit guilt to a specific accusation is frequently made
during the procedure (by defence counsel, initially, and then
by the defendant). The 'terms' of the plea deal will next be
discussed in detail, centred on a review of the prosecution's
evidence. This may include the number and nature of the
charges, the sentence (including the severity of the
punishment or period of imprisonment), and the total amount
of restitution.

The prosecutor may use sentencing guidelines while
negotiating the punishment, which improves procedure
predictability and openness. An agreement might be entered
into either before or after charges are brought, and, in
principle, up to the precise minute before a case reaches the
court door. The sooner a plea is given, nevertheless, the
greater the procedural savings and, consequently, the
defendant's credit for cooperation (in terms of- a lesser
punishment).

Plea bargaining in India

Plea bargaining was first implemented in India under the
provisions of the Criminal Law (Amendment). Act, 2005.
This amendment adds a new Chapter XXI A to the Code of
Criminal Procedure, as amended.

Until recently, "plea bargaining" was not even a term
accepted by Indian criminal law. However, references to
Sections 208 (1) of the Motor Vehicles Act of 1988 and 206
(1) and 206 (3) of the Rules of Criminal Procedure are
acceptable. These clauses provide the accused the option to
admit guilt for minor offences, pay little penalties, and then
have the case dismissed.

In its 142nd, 154th, and 177th reports, the Law Commission
of India recommended the adoption of "Plea Bargaining."
The Law Commission highlighted that The American system
has shown that pleading bargaining can be utilised to clear up
case backlogs and move the criminal court system along more
swiftly.

According to the Law Commission's proposal, In cases of
offences carrying terms of a maximum of seven years in
prison, a fresh section on plea bargaining has been
established to allow for plea bargaining. to the Crl.R.C. and
is now in force as of July 5, 2006. The Act has the advantage
of restricting the offences for which a mutually accepted
agreement can be made. 11Secondly, the judge exercises
supervisory control over the proceedings and is not entirely
cut off. As a result, administrative control over the procedure
for giving plea bargains is assured, at least theoretically.
Thirdly, the Act guarantees that repeat criminals won't have
access to such a chance Fourth, the law's lack of a standard
appeal from the decision in such a scenario is a step towards
speeding up the resolution of the case. The right to appeal is
not provided for under Article 136 of the Constitution, but the
Supreme Court has wide discretion to issue extraordinary
permission. there is a procedure for evaluating unlawful or

© 2023 JJRRA All Rights Reserved

unethical deals. Additionally, it is not obvious if the victim of
the offence may apply for the remedies provided by Articles
226 and 227 of the Constitution.
ROLE OF VARIOUS ACTORS IN THE PROCESS OF
PLEA BARGAIN
The Indian judicial system has attempted to establish a three-
way framework for plea bargaining. In contrast to the
American proposal, which proposes an out-of-court
settlement, the Indian option suggests using the court as an
adjudicator between the parties, guaranteeing voluntary
behaviour. This was done because the public has a lot of faith
in judicial trials, which they believe will prevent either party
from unfairly enriching themselves and ensure that the
proceedings proceed in a fair and impartial manner, and
because the Constitution requires the Court to serve as a
sentinel on the qui vie guarding the fundamental rights
guaranteed by the Constitution. The court conducts the
interview behind closed doors and discreetly to ensure the
accused was not coerced into entering a guilty plea. If the
lawsuit was brought by the police, the officer who
investigated the report would get a cut of the settlement
money. There appears to be no role for a prosecutor.
Plea bargaining in United Kingdom
The first instances of plea bargaining are found in English
courts, according to Cockburn (1978). Between 1587 and
1590, there were more guilty pleas due to an increase in
caseload. Down-charging was used as a sort of negotiation,
and the defendant pleaded guilty to petit theft rather than
burglary after admitting culpability below the legal limit.
Fisher (2003) describes the early 19th-century plea
bargaining evidence that Cottu (1822) reported on.
Researchers have traced the beginnings of plea bargaining in
England to the confluence of caseload difficulties
(particularly in urban settings) and changes in trial process
that rendered trials so time-consuming that they could no
longer be employed as a normal practise.
The sudden "altercation™ between accuser and accused that it
replaced took significantly longer than the lawyer-led
questioning and cross-examination of witnesses. More time
was required to accommodate the lawyers' procedural
motions and remarks. Judges created regulations to control
the attorneys as they began to dominate the trial. These rules,
particularly the law of evidence and the law of jury
instruction, increased the time requirements for the trial.
Plea negotiations have always taken place in England and
Wales behind closed doors. Criminal trials have historically
featured informal plea deals using the sentencing discount,
reduced or lighter charges, and Goodyear early predictions of
penalty. But in England and Wales, negotiated plea deals are
the first that are openly controlled and formalised.
A Case Study with R v. Turner, in which plea bargaining was
referred to as "the thorny topic of so-called plea bargaining,"
represents Distance that the British courts have gone to
dealing with the subject. The Turner guidelines that resulted
from this decision include, among other things, the following:
“Counsel must be completely free to do what is his duty,
namely to give the accused the best advice he can — if need
be in strong terms. This will often include advice that a plea
of guilty, showing an element of remorse, is a mitigating
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factor which may well enable the court to give a lesser
sentence than would otherwise be the case.”
It was also decided that any discussions should only take
place between the court and the attorneys for both parties. It
is essential that justice be carried out in public settings
wherever  feasible.  Only in entirely exceptional
circumstances, according to Att.-GenReference .'s (No. 44 of
2000) (R. v. Peverett), could counsel approach the judge in
his chambers to discuss pleas or punishment.
The Turner decision also specified that the judge should
never reveal the punishment he intended to inflict, however
the Criminal Justice Act of 2003 has replaced this norm.
According to Schedule 3 of the Act, if a defendant were to
Immediately plead guilty., he might ask for an indication of
the maximum penalty. If a hint is offered, the court must
abide by it. Section 144, "Reduction of sentences for guilty
pleas,” of the Criminal Justice Act of 2003 specifically
outlines the judge's authority to reduce penalties in cases of
guilty pleas.

(1) A court must consider the following factors when
deciding what punishment to impose on a defendant
who has admitted guilt to an offence in proceedings
before it or another court:

(A) the stage in the criminal case procedures at which the

offender declared his intention to enter a guilty plea; and

(B) the circumstances surrounding such declaration.

(2) Nothing in subsection (2) of sections 110 or 111 of the

Sentencing Act prohibits the court from imposing a sentence

that is at least 80% of the one specified in that subsection after

considering any factor mentioned in subsection (1) of this

section If you have been convicted of a crime for which a

punishment is to be inflicted under that subsection.

This is an exact replication of Section 152 of the Powers of

Criminal Courts (Sentencing) Act, 2000, which gives the

judge authority to lighten the the penalty for pleading guilty

at a tender point in the trial. Since the first release of the

Sentencing Guidelines Council's Reduction in Sentence for

a Guilty Plea Guideline in 2004 the sentence reduction has

become more organised. Every defendant will be made

acutely aware of the fact that, in exchange for a guilty plea,
he can anticipate a sentence reduction of up to one-third from
that which he would receive after being found guilty at trial.

Those who plead guilty as soon as possible are eligible for

the largest reductions.

The prosecutor's ability to reduce or dismiss charges in

return for a guilty plea facilitates charge bargains, another

frequent method of case resolution. Charge negotiation
mostly occurs between the crown attorneys and solicitors in
the magistrates’ court, taking centre stage. This has become

a new tendency, particularly in cases of significant fraud

offences. This is completely in accordance with the Crown

Prosecutors' Code of Conduct. Fact-based plea agreements

allow the prosecution and the defendant to agree on a factual

foundation for which both parties may accept a guilty plea.

The court of appeal in Beswick made an effort to control

these agreements by stating that the prosecution should not

consent to a fact bargain that would result in a sentence based
on a false or inaccurate set of facts.

Before accepting guilty pleas, the Crown Prosecutor's Code

offers the following recommendations: -
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1. The defendants could only wish to admit guilt to some of
the allegations. As an alternative, given that they are
admitting to only a portion of the offence, they can want to
enter a plea to a separate, perhaps less serious, charge.

2. Prosecutors should only accept a guilty plea from a
defendant where there are aggravating factors and they are
confident the court can impose an appropriate sentence.
Prosecutors should never accept a guilty plea because it is
convenient.

3. Third, prosecutors must ensure that the victim's interests
and, when possible, the victim's opinion, or, in appropriate
instances, the victim's family's opinion, are considered when
deciding whether or not accepting the plea is in the public
interest. The prosecutor, though, has the last word.

4. The court must be informed of the basis for any plea that
is submitted or accepted. Before sentencing, the court should
be asked to hear evidence to determine what happened in
situations when a defendant enters a guilty plea to the
charges but on the basis of facts that are different from the
prosecution'’s case.

5. Prosecutors will evaluate whether a prosecution is
necessary for an offence when a defendant has previously
said that they would seek the court to consider it while
sentencing but later fails to confess it in court. The
prosecution of such crime may be subject to additional
assessment, in collaboration with the police or other
investigators whenever feasible, the prosecutor should
inform the defence attorney and the court.

6. When contemplating pleas that might allow the defendant
to escape the imposition of a required minimum sentence,
special attention must be exercised. Prosecutors must also
take into account the fact that some offences allow for the
issuance of supplementary orders while others do not when
accepting plea agreements.

Plea bargaining in fraud cases

In cases prosecuted by the severe fraud office, the offender
must enter a plea before the case goes to trial. The Crown
Court's plea and case management hearing is the first
opportunity to enter such a plea. Pre-charge negotiating has
become a popular practise in certain situations. The
justification given is that fraud cases are hard to identify,
complex to investigate, and expensive to prosecute.
Therefore, both jurors and victims could profit. The attorney
general's guidelines, which capture the heart of the system,
allow the prosecution and the accused criminal to discuss and
agree on the foundation for the plea before filing charges.

It has four drawbacks. First off, there is no outright
prohibition against using such admissions; rather, the
standards outline the situations in which they cannot be
utilised. Second, despite supplying information, the
defendant is kept in the dark about the prosecution's case.
Third, the judge, not the prosecutor, is the one who ultimately
determines the punishment. Fourthly, there can never be an
assurance that an innocent person won't cave in to pressure to
confess.

Juxtaposition between the U.K and the Indian Plea
Bargaining

In the UK, plea bargaining is used in a somewhat different
way. It takes the form of the judge implying sentencing
reduction on certain moments while speaking with both
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parties' attorneys. It does not entail official talks between the
attorneys for the parties, when the accused chooses to enter a
guilty plea on the promise of a less sentence. Except in one
circumstance, the judge should never reveal the punishment
he plans to impose. However, there are situations in which a
judge should be entitled to rule that a certain form of
punishment shall be imposed regardless of the accused's guilt
or innocence. When such a conversation about punishment
has occurred, the defence attorney should make it known to
the accused and, with the exception of any information he
should not be aware of, like cancer, notify him of what
happened.

Therefore, plea bargaining is only allowed in England and
Wales to the degree that the prosecution and the defence can
come to an agreement whereby the defendant will admit guilt
to some counts while the prosecution will dismiss the others.
The revised Indian criminal law incorporates elements of the
US model. In the decisions of Brady v. United States and
Santobello v. New York, the US Supreme Court examined
the constitutional validity and the crucial part it plays in the
resolution of criminal cases. The UK system has the
advantage of maintaining a balance between the need to
quickly resolve cases and the right of the accused to remain
silent and select his own plea.

A lesser sentence cannot be offered in exchange for a guilty
plea, limiting the prosecutor's ability to intervene and exert
pressure. Contrary to England, where it is dispersed, India's
legislation on plea bargaining is codified. The mutually
suitable resolution must be established in accordance with the
code of criminal process before the judgement may be issued,
which is not particularly covered by English law. Contrary to
Indian law, plea deals are available in England for all types
of crimes, not simply those carrying a maximum sentence of
seven years in jail.

Plea bargaining is never an option for crimes against women,
children under 14, and those with poor socioeconomic status,
according to_Section 265A. Whereas in the UK, the first
instances in which formal plea bargaining was used were
fraud cases (socio-economic offences).

In India, as previously said, the judge plays a very important
role in determining whether the accused has willingly and
freely agreed to enter a guilty plea. In England, the prosecutor
and judge share responsibility for-this task. The judge's
primary responsibility in cases of guilty pleas is sentence.
Additionally, the U.K. sentencing guidelines have specified
in several clauses the potential reduction in penalty the
accused may face after entering a guilty plea. The benefit of
this provision is that it lessens the misuse of the judges'
discretion.

CONCLUSION

Plea bargaining is more of a convenience and mutual
advantage method than it is a moral, legal, or constitutional
matter. A fundamental overhaul of We require a functioning
criminal justice system.. It may be a welcome shift, but only
if there is a chance for an efficient and affordable settlement
of the cases. Plea bargaining loses a lot of its appeal if the
criminal justice system's only goal is to bring offenders back
into society by subjecting them to predetermined jail
sentences.
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The potential of ethical behaviour in these negotiations is
increased by subjecting this procedure to court review. Plea
negotiations are a necessary part of the adversarial system in
the current climate. The plea-bargaining method, which the
police, judges, and bar must first comprehend and attempt to
implement, might, nevertheless, be effectively employed to
make use of the current procedure and to secure the benefits
from these improvements. Instead of viewing plea
negotiations as a danger to their career, defending attorneys
should urge the litigant to choose this option.

It goes without saying that developing the skills of the police
and courts should be a top priority and a must before trying
out plea bargains. We can give it a chance to live. According
to US experience, plea bargaining is still an ill-defined notion
and a dubious practise. Plea bargaining may be regarded as
one of the necessary steps for accelerating caseload disposal
since the overburdening of courts with a backlog of criminal
cases is endangering the system's fundamentals. After giving
this mechanism a full test, it should be thoroughly examined
to see how it operates, how it affects the crime and conviction
rates, and finally how it impacts the rule of law.
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